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MAYUMI E. OKAMOTO, Staff Counsel (SBN 253243)
State Water Resources Control Board

1001 | Street, 16™ Floor

Sacramento, California 85814

Telephone: 916-341- 5674

Fax: 916-341-5896

- E-mail: mokamoto@waterboards ca. gov

Attorney for the Prosecutlon Team

BEFORE THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD -

CENTRAL VALLEY REGIJON,

~ In the Matter of:

Admlnlétratlve CIV" Liability Complaint PROSECUTION TEAM REBUTTAL BRIEF
No. R5-2012-0543 and Draft Cease and - \ - ‘
Desist Order

Issued to Richard Sykora

Red Ink Maid Big Seam Mine -
Placer County -

L Intfoduction '

- Pursuant to the.Rev‘i,sed Hearing Procedures issued by the Advisory Team on “I Augus.t o
2012, the_Proéecution Team submits this rebuttal brief responding to Richard ‘\S‘ykora’s'
(hereinafter “Discharger”) evidenfiary submittal for Adminis_t_ré’é}vevCivil Liability Complaint No. FR5-'
201_2-0_543.(“Complaint”) and Draft Cease énd Desist Order (“CDO") for‘Red Ink Maid and Big

Seam Mine (“Site”). For th’e reasons explained in detail below, the Prosecution Team continues

- to advocate for the imposition of administrative civil liabilities and adoption.of requirements as

recommended in the Complaint and Draft CDO. The Discharger is appropriately named as a
party on the Cdmplaint because the Discharger is némed on Waste Di‘scharge-Requirements -
(“WDRs”) Order No. R5-2007-0181 as the mine Qpérator, has primary responsibility for ‘
compliance with the WDRs, and is enrolled under the General Industrial Stormwater Order No.
97-03-DWQ (“ISW Permit”). The Discharger attempts to evade the Célifbrhia_‘ Regional Wéter ‘

Quality Control Board, Central Valley Region’s (“Central ‘Vél!ey Water Board’; or “Board”)
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requirements by deflecting responsibility for 6omplylng wfth‘ those requirements and ass’igning’ that
responsibility to some other entity. Such an assrgnment of responsnblllty is mapproprlate While
many different agencies, local, state and federal, are responsnble for regulatmg surface mmlng
activities on federally owned land, the Board maintains authonty to regulate m|n|ng actlwtles that

affect water quality on federal lands by enforcing WDRs and 1SW Permit requnrements_. :

' l‘l.uflliich%irdf Sykora is an appropriately named party on Administrative.Civil Liability
' Complaint No. R5-2012- 0543 and the Draft Cease and Desist Order

Mr. Sykora asserts’ that he should not be namied as a party on the Complalnt because an
entlty known as Wlldcat Mlnlng Enterpnses LLC (“LLC”) has subsequently taken over
respons:blllty as mine operator In the orlglnal response to comments dated 12 July 2012 the
Prosecution Team explained why the Discharger is approprlately named as a party on the
Complaint and Draft CDO." Though the Discharger claims that he sold the m‘ine o‘p‘erat.lfon to the
Nevada LLC, of which he is a named officer, in early 2008, the Board was not‘épbr’fséd"af. this'
change untll 2012 and there is no record in.the file of the Board staff recelvlng..notlce of this -
change prior to this time. Even if the Board received the required notification immediately

following the transfer in 2008, the LLC was not authorized to conduct business in the State of -

- California until 16 July 2012, over two months after the Prosecution Team issued the Complaint

and Draft CDO. (see Extiibit AG, 8 Aliguist 2012 Letter %) The USF$ raised a similar concern-

regarding the lack of foreign corporatiolt régistration i its 23 March 2012 letter to the Discharger

regarding a Proposed Plar of “CSp"eﬁ‘"ra'tl‘oh‘.f (id: at 23 March 2012 Letter.)
" The Discharger, Mr. SyKora, is properly hamed as a party on the Complaint. The Central ‘

“Valléy Water Board issued WDRs to tHé Discharger, in his individual capacity as mine operator,

and to date, the Board has 1ot agreed to {ransfer thie WDRs to the LLC. Notably, one of the -
limiting factors in transferring thé WDRs t6 the'LLC is the absence of financial assurances, a

[
]

f The Prosecutlon Team |ncorporates the response to comments by reference hereln and will summarlze the major

point in thls Rebuttal Brief. s ‘ e e _ , , }
For ease aII correspondence pertalnlng to thls issue is grouped as Exhlblt AG to thls Rebuttal Bnef A
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‘requirement explained further below. Because the Discharger continues to be named in his
individual capacity as mine claimant and operator on the WDRs, he remains respOnsible for

’ .complylng with the WDRs until a transfer is approved by the Board

The Board may issue a CDO pursuant to Water Code sectlon 13301 where it f nds that a

"discharge of waste is taking place, or threatening to take place, in violation of requirements or

discharge prohibitions prescribed by the Board. The purpose of a CDO is to direct those persons'

who are \violating or threatening to violate requirements to comply according to a time schedule

_ established by the Board. Therefore, issuance of a CDO presupposes that the Central Valley

-Water Board issued WDRs to those persons who are discharging waste or threatening to

discharge waste in violation of requirements. The Board has neither issued WDRs to the LLC nor

- transferred the existing WDRs to the LLC Until the WDRs are transferred, the Discharger

continues to be the properly named party on the Draft CDO where discharges of waste are taklng | '
place or threatening to take place in violations of WDRs. If the Board transfers the WDRs to the
LLC in the future, the Board may subsequently amend the CDO.to make the terms applicable to
the LLC. '

Hl. Despite local, state, and federal agency involvement in the regulation of mmmg

activities at the Site, the Board maintains jurisdiction to enforce violations of WDRs and
the ISW Permit. '

) - Neither the Surface Mining and Reclamation Act of 1975 (“SMARA ) the 1981
'Management Agency Agreement (“MAA”) between the State Water Board and the USFS nor the
USFS’s Plan of Operatlon l|m|t the Board’s authority to protect water- quality on federal Iand As
explained in each section below, nothing in SMARA, the 1981 MAA, or the USFS’s Plan of
Operation diminishes the'Discharger’s responsibility to comply with the WBRs and the ISW -
Permit. On the contrary, edch agencys regulatory reqwrements for surface mining activities

mirror, mcorporate by reference or supplement each other ina coordinated attempt to limit

redundant requirements

A. Surface Mlnlng and Reclamatlon Act of 1975

In 1975, California’s Legislature recognized the lmportance of balancing the role that

PROSECUTION TEAM REBUTTAL BRIEF -3-
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"mineral extraction plays in the well-being of the state’s econdmy with thé need to protéct and

' conseérve environmental resources. The result was the enactment of SMARA, a compreéhensive

surface mining and reclamation policy regulating miring operations to assure that adverse

uen\iironmenta‘liéffects are preVen‘tedv or minimized and that mined lands aré reclaimed to a usable

 Both the California Department of Conservatlon'(“‘DOC”), thrOugh*’»i‘ts- Office 6f Ming Reclamation

(“OMR?)and the State Mining and Geology Board (“SMGB®); and local city-or cOuhty departments

. aré responsible for administe‘ring' :SMARA,"?Wit_h local entitiés acting as “lead agency.” (F’ub Res.

Code § 2728.)" The relatisnship betwéen the lead agency and DOCis similar to the relationship

' between the Cenitral Valley Water'Board and the State Water Board. The lead agency has

principal responsibility for approving‘and overseeing réclamation but-also concuirently shares

“responsibility with DOC; which maintains ‘genéral oversight over the administration and =

enforcement of SMARA. -

. Theré are thrée essential ‘components for a min‘e'op‘erator to conduct'surface mining
operations in accordance with SMARA. A mine operator must first obtain a permit from the lead
agency, _submlt a reclamatlon plan to the Iead agency and receive plan approval and recelve
fmancnal assurance approval from the Iead agency (Pub Res Code 8§ 2770 subd (a) )
Obtalmng fmancral assurance is of partlcular |mportance because lt assures sufﬂment funds are
avallable for use by the lead agency or DOC to reclalm land affected by surface mlnlng operatlons

in the event that the mme operator falls to do so. Once mlnlng actlwtles commence on-SIte and

‘downstream benefrcral uses must be protected in accordance wrth the Porter—Cologne Water

.t,

' Qualrty Control Act and the Federal Clean Water Act (Cal Code Regs tit. 14, § 3706 subd
; (a) ) Furthermore erosron and sedlmentatlon must be controlled durlng all phases of
:constructlon operatlon reclamatlon and closure as reqUIred by the Reglonal Boards and State

v‘ Water Board (Cal Code Regs tlt 14 §3706 subd (c))

Desplte the Dlschargers |nsmuat|on that the Red Ink Mald and Blg Seam Mrnes were riot

covered by SMARA (see Dlscharger Exhlblts E F G and H) the SMGB upheld the Director of

DOCs December 2, 2003 Order to Comply wrth SMARA at a hearlng on 19 February 2004 as’
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indicated by the substantive discussion documented in portions of the hearing transcript
(Discharger EXhibit [, p. 47 lines 5-7, p. 48 iines 3-10-) As a result of the Order to CompIy, the
SMGB ordered the Dlscharger to obtaln an approved reclamation plan and ﬁnancnal assurance as

dlscussed above Lead agency Placer County approved a Reclamatlon Plan and fmancnal

assurance of $20,000 in the form of an lrrevocable Standby Letter of Credit on 7. December 2006.

(Exhibit AH; Exhibit AB.) The Conditions of Approval to the Reclamation Plan clearly set forth the
requirement that all reclamation activities on-site shall comply with any regulations and
requirements of the Board, including the requirement to file a report of waste discharge or provide-
the lead agency with written.confirmation from the Board that WDRs are not required. (Exhibit
AH, p 2-3, para. 4 and 7°)

_ B. Porter-Cologne Water ‘Qua‘lity Control Act

- The essential oomponents of SMARA are incorporated in the Board’s regulation of mining
activities through the Porter-Cologne Water Quality Control Act (“Porter-Cologne”) and State
Water Board promu_lgated regulations. Porter-Cologne applies broadly to all State waters covering
waste discharges to land, surface water, and ‘groundwater, and ‘applies to both nonpoint and point
sources of pollution. (See Wat. Code §§ 13050 subd. (e), 13260 subd. (a), 13263 subd. '_(a),
13376, and 13377.) Discharges of waste from mining activities are appropriately regulated by the‘ .
Board as nonpo.int source discharges by WDRs and as point source discharges by the National |

Pollutant Discharge Elimination System (“NPDES”) permits;

1. Waste Discharge Requ1rements and Tltle 27 Mlnlng Waste Management
Regulations :

~To the extent that mlmng dlscharges to surface water oceur from surface water runoff that

is neither collected nor channeled, d|scharges are regulated as nonpoint source pollutron by

~ WDRs. (see Wat. Code § 13260.) Specific regulatlons in California Codeé of Regulations Title 27

% “The Reclamation Plan and all reclamation activities on-site shall comply with any regulatlons and requrrements of the
State Regional Water Quality Control Board (RWQCB).” (EXhlblt AH, p. 2, para. 4.}

“The applicant shall file a waste dlscharge permlt with the RWQCB or provide wntten confirmation from the RWQCB
that a waste discharge permit is not requrred (Exhlblt AH, p 3,para.7.)

PROSECUTION TEAM REBUTTAL BRIEF -5-
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apply-to discharges of mining waste to waste managenent incliiding surface impoundments,
waste pileé; overburden waste fock dumps, and tailings ponds. These regiilations, pronﬁulgafed
by the StateWater-BlOardand adriinistered by the Céntral Valley«Wafter Board;:are implémented
through the issuance of WDRs to owners 6r operators of waste' management units: * Dischargers
must submit a feport of waste discharge and shall have WDRs which implement the appropriate
provisions of the mi'nin‘g waste mana‘gemen‘t'r’egdlations‘ unless those requirements are waived by
the Board. (Cal: Code. Regs., tit. 27, § 22470, subd. (a).) -

e 'Oh 6 Detémber 2007, the Central Valley Water Board adopted WDRs OrderNo: R5-

© 2007-0181 which incorporate the relevant provisions of the approved 7 Dscétiber 2006 SMARA

Reclamation Plan and prescribe additional conditions as necessary to prevent Wateréquality
degradation. (Exhibit D, p. 5, para. 31; Cal. Code. Regs:; 1it, 27,°§ 22510, subd.’(c).)

Furthermore; corisistent with SMARA requirements, the WDRs require that the Discharger

-provide adequafe‘fu’ndirig to pay for costs of closure and post-closure maintehance by providing

assurance of financial responsibility to theBoard'.‘(Exhi'bit D, p. 13, para. E.1; Cal./Code. Regs.,
tit. 27, ’§*225"IO 'subd. (f) and (g).) Subsequent to the Board's adoption of WDRs Order No. R5- .
2007-0181, the Discharger-did not petition the State'Water Board challériging the adopted WDRs
and they aré now final, beyond challehige; and legally binding. -
2. 'NPDES Permits-and'Mining Regulation

While mining activities 'may 'be attimes, comprised of nonpoint sources. of pollution; they
may also be compnsed of pornt sources of pollutron expressly covered by the Clean Water Act's
NPDES program ‘The term pornt source’ mcludes any dlscernlble conﬂned and dlscrete
.conveyance.” (4.0 C.FR. .122;..22:) Courts interpret. this deflnltlo‘n, b‘roadrly.-“ (See Sierra Club v

Abston Construction-Co. Inc. (1980) 620 F.2d 41, 45 [stating that point source.pollution may be

" present where miners design.spoil piles from discarded overburden such that; during.periods’of

precipitation, erosion of spoil pile walls results in discharges i'nto a navigable body of water by:

the mere:collection of rock and other matenals ]) The 1987 amendments tfo the Clean Water Act

added subdlvrsnon (p) to section 402 and establlshed a framework for regulatlng rndustrlal
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stormwater discharges under the NPDES program, specifically including active and inactive -
mining operations as a category of regulated industrial activity (40 C.F.R. § 122.26 subd. (b)(14).)

Where these pomt source dlscharges result from engagement in a defined industry category and |

threaten surface waters or surface water dralnage courses, enrollment lnto the lndustnal

Stormwater Program is required by the Board. The Discharger submitted a Notice of Intent to

Comply with the Terms of the ISW Permit and became enrolled in the program on 7 August 2006. |

The Discharger has not filed a Notice of Termination requesting to terminate its enroliment under

the ISW Permit.

C. Interactlon between the Water Boards and the Umted States Department of
Agriculture — Forest Service (USFS)

" The State Water Board and the Reglonal Boards are responsible fororomulgating
avre,awide treatment management plans or Water Quality Management Plans (*WQMP”) pursuant
to section 208 of the Clean Water Act. '(33 U._S.C.A‘§ 1288, subd. (a).) ‘Congress directed the
designation of one or more waste treatment management agencies to carry out appropriate )
portions of the WQMP. (33 U.S.CA. § 1288 subd. (c)X(1).) Through the execution of a formal
Management Agency Agreem.ent (“MAA”) with the USFS in 1981, the State Water Board:

designated the USFS as the management agency for National Forest System _(“NFS”) lands in :

~ California. (Exhibit Al) - As stated in the 1981 MAA, “[s]ection 313 of the Federal Water Pollution

‘Control Act mandates federal agency compliance with the substantive and procedural

requirements of state and local water pollution control law.” (/d. atp. 2, para. 2(b).) To satisfy its-

' portion' of the MAA, USFS developed best management practices and agreed to implement those

practices to ensure that land management activities adequately protect water quality and

ben_eficial uses on NFS lands. (/d. at p. 2, ‘para.:1(b).)

1. The 1981 MAA does not limit the Central Valley Water Board’s authority to
regulate mining activity at the Red Ink Maid and Big Seam Mine.

In lieu of the USFS submitting a report of waste discharge and obtaining WDRs for
potential nonpoint discharges taking place on NFS lands, the parties to the 1981 MAA agreed that

the USFS’s reasonable implementation of BMPs would constitute compliance with state water

PROSECUTION TEAM REBUTTAL BRIEF -7-




© ® N AW N e

B 8 B R REBNENREGSGR I ®Ge 302

ey

| pollution control laws. (/d. at pp. 2-3, para.-2(b).) The USFS Water Quality Management for:’

- Forest System Lands in California Best Management Practices duidance similarly statés, “[ilt is

through the proper installation, operation and maintenance of these State certified and EPA -

approved practices and procedires that the Forest Service will meetsiits obligations for*

’C'om‘plia"rtée"’with:water quality standards and fulfil its obligations 'as a desigrtated‘ WQMA [water

| quality manisgement agency].” (Discharger Exhibit G, p.1.) Waste discharge requirements

“generally required by Water Code sections 13260, 13263 subdivision (a), and 13264 subdivision

(b) vis-3-vis the USFS are therefore waived pursuant to Water Code section13269. However, the

1981 MAA does not waive these reqwrements vns -a-vis thlrd party entltles such as Mr. Sykora

‘ who engage in actlvmes on NFS Iands Furthermore the 1981 MAA unequrvocally states that the

State Water Board and Regional Boards do not have the authority to waive NPDES permit

requirements where activities on NFS lands result in.point source discharges to waters of the

United States. (Exhibit Al, p. 3, para.2(b).) =

~+: The USFS implements several practices to control nonpoint source impacts to water .-
quality from third party mining activities.on NFS lands. "(Discharger Exhibit C, p: 87,-para. (c).)

The practices most significant to the present. matter are the Plan of-Operation and Reclamation

- Pefformance Bond, Ming operators must submit.a Plan of Operatlon and receive approval from

‘the USFS prior:to instituting mining activities thatare likely to-cause a'sighificant.disturbance of

surface resources, incl'udihg surface waters: The USFS _‘gu‘idahce clearly notifies mine operators

| - of their obligation to submit a report of waste discharge to the appropriaté Regional Board where

‘ the operator’s. mihing activitie_s-discha_rge or have the potential to discharge to surface. waters..

(Discharger Exhibit G, p. 87, para. (c)(2):): This direction ts,cﬁonsﬁistent with both Porter-Cologhe
and the Title 27 Mining Waste Management,regUlatiqns.,;"_- Where WDRSs are necessary; the USFS

incorporates WDRs as a mandatory provision in the Plan of Operation as a condition for engaging

i mining activities on NFS lands. (/d.) The Reclamation Performance Bond is similar to SMARA
- and Title 27’s financial assurance»requv,irelm_efrx_ts_ in that it represents a financial.guarantee to < *
- perform the approved reclamation work. Absent an approved surety bond, cash, or other security

- to cover the estimated cost of reclamation work, mining activities may not take place on NFS~

PROSECUTION TEAM REBUTTAL BRIEF 8-
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lands. (Discharger Exhibit C, p. 88, para. (c)(4).)

2. A plain reading of the 1981 MAA indicates that the Board has not waived
~ water quality requirements for third parties engaging in activities on NFS
lands. .

The Drscharger claims that the USFS and the Board have failed to abide by the 1981
MAA The Discharger further asserts that the waivers of water quality reqwrements granted to

the USFS for maintaining EPA-approved site specific BMPs logically extend to the general public

| who use NFS land. (Discharger’s submittal, “Administrative Civil Liability Complaint #R5-2012-

0543 Background”, p. 1, para. 2.) This attempt to enlarge the State Water Board’s waiver

contradicts a piain reading of the 1981 MAA and the USFS’s EPA-approved practices. As
preyiO'usly stated, the State Water Board and RegionaldBoards lack the authority to waive federal
requirements to obtain a NPDES permit under the Ciean Water Act and the waiver pertaih_s to
only state WDRs as they apply to the USFS and not to third partles engaglng in activities on NFS
lands (Exhlbit Ai p. 3 para. 2(b). ) The Conditions of Approval for the Plan of Operatlon |ssued by| .
the USFS state “all mining and mining related operations shall comply with applicable Federal and
State water quality standards, including regulations issued pursuant to the Federal Water
Pollution Control Act’ clearl.y evidencing that compliance with Federal and State water quality laws
have not been waived as td the Discharger for operations occurring on NFS lands. ~ -

 Furthermore, neither the 1981 MAA nor the USFS’ Plan of Operation diminish the

‘Discharger’s responsibilities to Comply with monitoring and reporting requirements in the WDRs or

ISW Permit. The Discharger asserts that these documents “place reeponsibility of Annual -

'Monitoring Reports on the United States Forest Service.” (Discharger’s Submittal Vidlations p. 1-

2 ) The Discharger points to the Conditions of Approval for the Plan of Operation (Discharger
Exhibrt K) as the mechanism by which the USFS is charged wrth the responsrblllty for submitting
Annual Monitoring Summary Reports and Facility Inspection Reports. After a thorough o
exammation of that document, it is clear to the Prosecution Team that a delegation of
responsibility to the USFS is absent and that the Discharger is rering on an unreasonable

interpretation of the Plan of Operation to evade reguiatory requirements ordered by the Board..

PROSECUTION TEAM REBUTTAL BRIEF -9-
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standards g (Dlsc:harger EXhibit € 3

Such an interpretation is particularly unreasonable where the Plan of Opération-clearly states that

“the operator shaII comply WIth all appllcable Federal State and Iocal laws regulations, and

«Ll' LR

Nothmg in SMARA the 1981 MAA or the USFS s Condltlons of Approval for the Plan of

I8

| Operatlon lrmlts the Board ] ablllty to regulate elther nonpomt or pomt source dlscharges of

mlmng waste to surface waters or surface water courses nor do these documents delegate

[N}

| monltonng and reportlng responSIbllltles to the USFS Each agencys regulatlons and
mreqwrements mlrror mcorporate by reference or supplement the relevant prowsrons pertalnmg to
i‘water quallty protectlon The eX|stence of these agreements and plans does not supplant the”

-Board s authorlty to issue WDRs coverage under the ISW Permlt or reqwre monltorlng and

E v

reportlng to ensure that state water quallty is belng protected wrthln NFS lands

b BN
v

*IV."Pursuant to WDRs issued by the Central Valley Water Board, the Discharger is

responsible for reclamation of waste dumps #1 through #4 and thls responmb:hty is

“consistent with SMARA and' the Reclamation Plan.

- As stated above, the WDRs incorporate by reference the Discharger’S"SMA'RA-required

a:ReCIam'ation Plan. One of the ‘conditions of approval lnl‘»theRe‘clamation‘Plan states “reclamation -

| of the existing wasterock areas 1 through 4 shall begin within 30 days of ‘approval of the'

Reclamation Plan” and as recommended. bythe Discharger’s oonsultant inits 1 November 2006

_report. (Exhibit AH, p. 2, para. 4.) - Placer County approved the Reclamation:Plan on 7 December
I 20_06‘, therefore, the DlScharger should have initiated reclamation. of waste dumps'#1 'thr’o'ugh #4

' towards the end of January 2007 with full reclamation expected by the year 2015. (Exhibit AH, p

4. R S R N VOB R I R AR R S TR A RO B S L LA I

The Discharger asserts that the consultant stated “that the dumps should be left alone in

Discharger’s assertion, basedlon a pamal.consultant s-reportincluded at ~D|s’cha'rger Exhibit U,
fails to capture that the consultant’s recommendation was made in reference to excavation — that
excavating into the exiting wasterock may cause localized oversteeping of the wasterock. (Exhibit

AJ, p. 16.) The Discharger’s consultant does not recommend against implementing reclamation,

PROSECUTION TEAM REBUTTAL BRIEF -10-
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and in fact notes the beneficial nature of impiementing such measures, “the implementation of
reclamation measures in this area, including the placement of soil on the wasterock 'surface and

promoting vegetatlon is expected to further reduce infiltration into the wasterock potentially

increasing the factor of safety dunng intense storm events i (Id at p 15 )

While the Discharger asserts that the “W.D.R. changes the Reclamation Plan’s date for

reclamation on dumps #1-4,” the Board recognized the need to accelerate the completion of

-reclamation activities by 2009 to “reduce the threat to water quality caused by slope failure of

waste dumps.” (Exhibit D, p. 3, para. 17. ) Pursuant to the prowsmns in the Dlscharger’s WDRs
“waste dumps #1 through #4 shali be fully reciaimed by 30 October 2009.” (Id. at p. 11 para. 6.)
With a start date of January 2007, reclamation completion by 30 October 2009 was a feasible .
deadline given that proposed revegetation for erosion control would take approxrmately two years
from seeding to reach 95% cover of native_ Species. (Ex‘hibit AH, p. 6.) Furthermore, tree planting

in Fall 2007, after the first .soaking rain followed by irrigation and upkeep in Summer/Fail 2008 and

_ Summer/FaII 2009, would have resulted in nearly fully established trees by 30 October 2009. (/d.)

However, as stated in the Complaint successful reclamation was not occurring as discussed in

"face-to—face meetings with the Discharger on9 JuIy 2009 and did not occur by the deadline in the

WDRs as noted by the 23 March 2010 Notice of Violation sent to the Discharger (Exhibit K and

Exh|b|t I, respectively.)

A. The USFS cannot relieve the Discharger of the duty to conduct reclamation as
required by the Reclamation Plan. : :

As outlined above in Section lll.A, the DOC and lead agency, Placer County, are
responsible for administering SMARA, which includes ens'urin.g implementation of the
Discharger’s approved Reclamation Plan. The Discharger argues that the USFS, through its
district rangers, determined that reclamation by the Discharger o.n waste dumps #1. through #4
was no longer necessary and that “the only responsibility [the Discharger] now [has]‘to the
previous waste areas — 1, 2, 3, and 4 and the access road to waste areas 2, 3, and 4, isto ensure
that erosion control measures that [the Discharger] [has] been practicing, includi'ng all the

successful measures previously used to divert water away from-the du‘mps,.continue'.” (Exhibit L.)

PROSECUTION TEAM REBUTTAL BRIEF 11
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- This argument confusés agency responsibility for administering SMARA and misconstrues
statements of USFS district rangers:' On 80 November 2011, Forest Supervisor Tom Quinn

|- clarified the statemenits of thie disffict rangers, whom he oersees, by explaining, “the Ranger’s

comments were limited to Mr. Sykora’s responsibilities to the Forest Service at that tire based on

- the termis and conditions in-Mr. Sykéra’s then Plan'ofO'peratiOns'. No statement in that letter

1 alters-or changes Mr. Sykora’s obligatioris and responsibilities for his reclamation plan issued

-under California’s Surface:Mining and RéélématiOh Act.” (E_thi”bit*AK,* p.1-2.) Even if the USFS

| made thosé:staterents, those statémerits are not binding, particularly when the USFS
acknowledgés the ‘b‘ooan'd F’laéer‘ County’s status as th’e_entitie‘s with-principal responsibility -

- over SMARA-related requirements in the 1992 'Mem‘e'r‘andum of Understanding between DOC, the

- USFS, and Bureau of Land Management (Exhibit AL, p. 3.) Claiming that the USFS relieved the

Duscharger of the duty to implement a Placer County and DOC approved reclamation plan is -

".unféunded and reliance 6n'misconstrued statements 6f USFS personnel! i inan attempt 1o justify

-noncompliance with required reclamation is disingenuous and ultimately unpet‘SUaSiVe. »

B The USFS has not taken responsnblllty for reclalmlng waste dumps #1 through
C#4 _

"An 8 November 2010 lettet from Placer County to DOC,‘County personnel states; “Placer
County, acting as Lead Agency (SMARA) recognizes that the USFS:*‘takes resbdnsi‘bility'-'for any
outstandlng reclama’uon Ilabllltles for waste rock dump sxtes #1 2 3 and 4 " (Dlscharger Exhibit
R ) ThIS statement is untrue as conflrmed by Forest Superwsor Tom Qumn (E).ghlblt AK, p. 1%)
In addition, in order for-an. entity-to accept legal responS|b|I|ty for reclaiming mined lands, a
statement of legal resp‘onsibility must be submitted totheé lead agency. (Pub. Res. Code § 2772
subd. (c)(10).) The Discharger signed a statément of responsibilities on 5 May 2006 as part of

- the Reclamation Plan. (Exhibit-AH, p. 12.) ‘Since that time, no modification or changes in
responsibility:have beén-submitted by the USFS to Placer County or DOC. Therefore, the

Discharger.remains legally responsible for reclamation of mine lands described in the:

Reclamation Plan:: i o oe

PROSECUTION TEAM REBUTTAL BRIEF .+ . -12-




b v

~1 N W

10
11
12
13
14

15
16
17
18
19
20

21|

23
24
25

26|

21
28

C. Placer County’s determination that the Discharger has fully reclaimed waste
dumps #1 through #4 belies actual facts.

On 8 November 2010, Placer County se‘nt the DOC a Ietter stating the following:
“Placer County performed a speoial inspection of the mme S|te on September 14th 2010 As a
result of the subject |nspect|on we have determined that waste rock dump sites #1, 2, 3, and 4'
are considered reclaimed on behalf of the mine operator, Red Ink Maid, LLC, and that the mine
operator has no outstanding reclamation Iiabilities on waste rock dump sites #1, 2, 3, and 4.”
(Discharger Exhibit R.) | |

The Prosecution Team questions Placer County’s conclusion that “reclamation is

completed for waste rock dump sites #1,2,3, and 4” especially considering that eight months

earlier, Placer County personnel accompanied USFS personnel DOC and Board staff on a site

|nspect|on where attendees observed a lack of reclamation on the subject waste dumps (Exhibit
E.) Pursuantto Mr. Sykora’s approved Reclamatlon Plan, reclamation must meet defined

performance standards for erosion control which require 95% coverage of natlve species with no

- bare areas larger than 5 x.5' after two years and 25 ponderosa and 25 canyon live oaks per acre.

(Exhibit AH, p. 6.) During this 10 March 2010 site inspection Board staff stated “it was clear that |
waste dumps #1 through #4 had not been fully reclaimed by 30 October 2009” as required by
WDRs, meaning that the defined reclamation performance standards had not been met. Furthe_r,_ |
Board staff observed that “no apparent reclamation measures such as hydroseeding or
hydromulching that establish self-sustaining plant cover to control erosion, reduce infiltration, and
provide for increased slope stability were evident.” (/d.)

" .In addition to Placer County’s participation in the inspection, the County received two
separate correspondences from the Board; the 10 March 2016 inspection report v(ExhibitE) and
the 23 March 2010 Notice of Violation (Exhibit I) and a 15-Day Notice from DOC dated 6 August
2010 detailing the -Discharger’s noncompliance with‘ the Board’s WDRs and with SMARA (Exhibit

AM.) DOC's 15-Day.Notice letter is of particular significance because it also reminds Placer

‘County of its responsibilities as lead agency with respect to ensuring compliance with the

Reclamation Plan and demonstrates DOC and Placer County’sconcurrent ability to administer

SMARA._ (Id. at p. 2.) DOC followed-up with an additional letter to Placer County on 27 June
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2011 stating that it Would i'nitiate its own ,enfovrc':em,ent unless,the _County as lea_drta,gency took the

minimum steps to compel compliahce with.the Reclamation Plai and financial assurance

requlrements.:‘(Exhibit AN, p..3.) The County deferred enforcement of the.documented :

. noncompliance.to DOC on 28 July 2011:and DOC’s Office of Mine-Reclamation issued a Notice
-and-Order to: Comply with' SMARA which was upheld by: the SMGB on 8 March 2012. (Exhibit AO
and Exhibit AA.) Upon: upholdmg the DOC’s Order to Comply, the SMGB exercrsed its oversight

authority over SMARA and ordered financial assurances and reclamation of waste dumps #1

through #4; effectivelyinvalidating Placer Courity’s conclusion that the site had béen fully

ireclaimed. . e

P T T L

V Ewdence in the record overwhelmmgly supports the Prosecutlon Teams _alleged

~ unauthorized discharge violations on 19 April 2011 and 21 February 2012.

¢ The Site has a long history of unauthorized discharges to Mad Canyon, a fributary to the

Middle 'F'or"kfof the American River and water of the United States. ‘Instances of discharges fro_m

 the waste disposal areas, waste dumps #1 through #4, have been documented by the USFS'
. since the 1990s (see Prosecution Team Evidence by Reference List. ) Time-lapsed aenal
-photographs from the United States Geologlcal Survey taken on 8 May 1993 14 August. 1998,

~and 29 August 2011 show:significant slope scarring resulting from the creation of waste debrrs

chutes with apparent chute definition occurrlng between 1993.and 1998 (Exhlblts AP; AQ and

- ’AR) Contrary to the Discharger’s assertions and the. photograph. provided in Discharger Exhibit

Z, the most recently captured aerial image of the debris chutes at waste dumps #2 and #4

..lndlcate that the chutes merge together and subsequently stretch:to Mad Canyon with chutes

E unobstructed by the exrstence of trees, bushes; and. other natural vegetation.: The debris chutes

act as conveyances créating & clear path for waste, both colluvial material.and wasté rock debris,

, to slide’ down the steeply graded hl”SIde directly into Mad Canyon. -

. Though the re'cord.ls replete with instances of discharges to. Mad Canyon since the early
1990s; the Prosecution. Team limited the allegations to two particular days where. Béard.staff
actually witnessed evidence that discharge events from the waste dumps oécurred.: The

photograph appended to the Discharger's WDRs as ‘Attachment B depicts waste dumps #2 arnid
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#4 in the Spring of 2006. (Exhibit D.) This photo served as a baseline for waste dump conditions

during the approximate time the Board began regulating the Site through WDRs and the ISW

Permit. During the 19 April 2011 site mspectlon Board staff and USFS personnel observed a
fresh scar created by an earth flow at the base on waste dump #4 and concluded that the

- discharged material traveled to Mad Canyon. (Exhibit F.) When comparing Photo 1 from the 19

April 2011 inspection to the baseline photo in the WDRs, it's apparent that significant quantities of
waste were discharged' between 2006 and 2011.

During a site inspection on 21 February 2012, Board staff captured photos of the waste

" dumps from similar angles from the eastern ridge on the hillside (Exhibit G,"Photos 10-12.) When
: comparing Photo 1 from the 19 April 2011-inspection with the Photos 10-12 from the 21 February

2012 inspection, the scarring on waste dump #4 has widened in less than a year indica_ting that

additional discharges of waste from waste dump failures occurred. While regulators did not -
physically climb down to the pomt where the debris chute meets Mad Canyon during either site
inspection, logic dictates that discharges from the waste dump failure were channeled downhill
through the debris chute conveyance to Mad Canyon given the sl_oped terrain, the ,unstable

conditions of the waste dumps, and the aerial photos depicting the debris chutes merging with

‘Mad Canyon.

VI. Desplte‘the Discharger’s assertions that the 2008-2009 Annual Stormwater Report was
sent to the Central Valley Water Board, there is no record of the report in the Board’s
database. ‘ :

The Discharger asserts that the 2008-2009 ISW Annual Report was submltted to the

Central Valley Water Board. (Discharger Exhibit V. ) The Board staff has no record of ever

‘receiving the 2008 2009 ISW Annual Report. When wntten correspondence is sent to the Central

Valley Water Board, recelpt and dlstnbution of that correspondence follows a specnflc process
Generally, when mail, hand-delivery, or co‘u‘ner mail is received by the Central Valley Wate_r
Board, it is received by the front office, time stamped, and sent to the mail room for sorting. Mail
is sorted into each unit supervisor’'s mail box, hand delivered to the supervisor, an'd thenj

distributed by the supervisor to the staff. (Exhibit AS, para. 5;) 'Specifically, when mail contains
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1" ISW Annual Reports; afi-additional logging process occurs whereby reports are entered into the

| State’s database; reviewed, graded, and queued for filing. (/d.at para. 6.) -

. When revieWing compliance with the ISW Annual Report requiremnerit; staff uses these

- databases to deteithine which‘enrollees have not submitted the tequired reparts by the deadline.
| Staff uses the databases to generate enforcemenit étters when enrollees fail to submit Feports

*(ld.) In'this specifi¢ matte‘r, the Discharger.received two separate enforcement letters from the

ISW staff, one on 23 July 2009 and another on 3 September- 2009 (Exhibit L), indicating that there

was no'fecord of receipt of the Discharger’s 2008-2009 ISW Annual Report.” The Discharger:

- failed to respond 1o eithér of these letters: -

© Moreover, the 2008-2009 I1SW.Annual Report -'at‘*fD’ischarger>Exh‘ibit‘V* is dated 30 March

2010 and signed by the Discharget’s consultants onthe'same date, eight months afterthe 1 July

2009 deadline for the 2008-2009 ISW Annual Report: The Discharger’s signature that appears

0n page seven of the handwritten 2008-2009 Anriual Report below th'e-‘“penalty of perjury.
- 'statement indicates that Mr. Sykora signed the 2008-2009 Annual Report oii 1 April 2010.
' (Discharger Exhibit Vi p.7.) While the Discharger ¢laims that the subject report was submitted to

 the Board, norecord of the report exists in the Board’s database, which the most critical step in

logging reports into the database. The Prosecution Team continues to recommend that'the -

Board rmpose the recommended Ilabrllty for the fallure to submit the 2008 2009 ISW Annual

VIl The Prosecution Team consideréd the Discharger’s. ability to pay ‘when determmmg the
recommended admlnlstratrve crvrl Ilabrllty amount

The Dlscharger asserts “The ablllty to pay and contlnue in busrness were totally dismissed

and not taken under conS|derat|on (Dlscharger submrttal “Admlnrstratrve Clvrl Lrabllrty
z'CompIalnt #R5 2012 0543 Background” p 2 ) The Water Code and the State Water Board s

‘Enforcement Pollcy requlre the Prosecutlon Team to take |nto account the Dlschargers ablllty to

pay when determlnlng the recommended admlnlstratrve CIVI| Ilabllrty amount ina dlscretlonary
enforcement matter The Prosecutron Team conducted a prellmrnary asset search pnor to issuing

the Complamt and submltted a summary of the results in the Enforcement Pohcy Methodology

PROSECUTION TEAM REBUTTAL BRIEF ‘ | : - -16-




24
25

26|}

27
28

|| propose liability of $368,624.

narrative attached to the Complaint as .Exhibit A as directed by the Enforcement Policy. (Exhibit A,
p. 19.) That preliminary asset search indicated that the Discharger has the ability to pay the

The Prosecution Team also included a document titled “Admin’istrative'Civii Liability Fact
Sheet” K(Fact Sheet) when it transmitted the Complaint. The Fact Sheet specifies that “if the
Discharger intends to pfesent arguments about its ability to pay; it must provide reliable
documentation ta establish that ability or inability.” If the Discharger has contrary evidence to
present in order to argue for a reduction tq the proposed administrative civil iiability, it is the
Discharger’s b‘urcien to provide reliable documentation for the Board’s consideratian. The Fact
Sheets lists the various types of reliable documentation that may be relied upon to demonstrate
the Discharger’s inability to pay. The DiScharger'did not submit any evidence supporting claims of
an inability to pay. |
VIII. Conclusion

Thé Discharger attempts to deflect responsibility for complying with the Board’s
requirements and the arguments sm.ipporting those attempts are unpersuasive. Aside from '
cursory arguments disputing the Board’s jurisdiction to regulate the Discharger’s mining activities,
substantive argurhents 'supported by evidence in the record rebutting the Prosecution Team’s
allaged violations and pe_naity inethOdoIogy are notably absent. The Prosecution Team continues

to recomnﬁend the .imposition of administrative civil liability in the amount of $368,624 and

adoption of requirements in the Draft CDO as proposed.

Respectfully submitted,

M : vate: 9 St P>
Mayum{E. Okamoto , ‘
Attorney for the Prosecution Team

4 The documents supporting that asset search conducted by the Prosecution Team are included in the rebuttal
submission as Exhibit AT, however, personal information such residential address have been redacted.
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